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Abstract: Background: Many physicians believe Medicaid patients are more likely than non-Medicaid
patients to file malpractice clalms. This stndy examines the accuracy of this belief in regard to obstetric

malpractice claims.

Methods: Claims filed between January 1982 and June 1988 from the major malpractice insurer in
‘washington State were used to compare obstetric malpractice claims filed on behalf of Medicaid and

non-Medicaid patients.

Results: Eleven percent (7/62) of all closed obstetric claims were filed by Medicaid patients, whereas 19
percent of all births in Washington State were to Medicaid patients between 1982 and 1988. Failure to
diagnose or treat a fetal condition was the most commonly alleged negligence in both Medicaid and
non-Medicaid groups. Most claims in both groups were settied before the cases went to court; a substantial
minority of claims were dropped. The mean cost of Medicaid claims ($406,984) was three times that of
non-Medicaid claims ($133,743), suggesting that paid Medicaid claims were more severe than paid

non-Medicaid claims.

Conclusions: Medicaid patients appear no more likely to file obstetric malpractice claims than
non-Medicatd patients. The low likelihood of filing claims, coupled with large settlements, suggests that
Medicaid patients msy have less access to legal services than non-Medicaid patients. (J Am Board Fam Pract

1992; 5:623-27.)

Access to obstetric care for indigent women has
been increasingly limited during the past 6 years
as physicians have dropped the obstetric compo-
nent of their practices or decreased the care pro-
vided to indigent women.'” A sizeable percentage
of physicians who limit care to pregnant Medicaid
patients believe that these patients are more likely
than non-Medicaid patients to file malpractice
claims. Results of a 1989 survey of all family phy-
sician, general practitioner, and obstetrician-
gynecologist members of Washington’s medical
professional societies revealed that 40 percent of

Submitted, revised, 14 April 1992,

From the Department of Family Medicine, University of
Washington, Seattle; and the Washington State Physicians Insur-
ance Exchange and Association, Seattle. Address reprint requests
to Laura-Mae Baldwin, M.D., M.PH., Department of Family
Medicine, RF-30, School of Medicine, University of Washing-
ton, Seattle, WA 98195,

This research was supported by a grant from the Robert Wood
Johnson Foundation, Princeton, NJ. The opinions, canclusions,
and proposals in the text are those of the authors and do not
necessarily represent the views of the Robert Wood Johnson
Foundation.

physicians who limited care to Medicaid obstetric
patients believed that these patients were more
likely to file a malpractice suit against thern than
were non-Medicaid padents (unpublished data,
Obstetrical Access Project, University of Wash-
ington, Seattle).

Numerous studies have refuted the hypothesis
that Medicaid patients are more likely to sue.’ A
review of Michigan’s closed-claim data base
showed that between 1985 and 1987, Medicaid
patents accounted for about 6 percent of all
claims, whereas Medicaid recipients represented
10 to 11 percent of Michigan’s total population.*
The US General Accounting Office analyzed data
from a random sample of malpractice claim files
in 1984 by 25 insurers acrass the country and
found that 5.8 percent of the claims for which
insurance status was known were filed by Medic-
aid patients, while Medicaid recipients totaled
about 9 percent of the US population.?® A 1988
survey of a random sample of Texas physicians in
all specialties revealed that Medicaid patients ac-
counted for about 4 percent of their malpractice

Obstetric Malpractice Claims 623

"1ybLAdoo Aq paloalold 1sanb Ag Gzoz AeN 8 uo /Bio wigel mmm/:dny woly papeojumoq "Z66T JoqWBAON T Uo £29°9°G wigel/zzTE 0T Se paysiignd 1s.1 :10eld Wwe- preog wy [


http://www.jabfm.org/

claims, and 11 percent of their total patient load.%
These studies examined the malpractice claims
rates of all types of Medicaid patients. Only one
study has specifically examined the Medicaid mal-
practice claims rate for obstetric padents. Muss-
man, et al.” used the 1985 and 1986 Maryland
medical malpractice claims data base, Medicaid
enrollment history data, and vital statistics data
and found that the proportion of obstetric claims
filed by Medicaid enrollees (21 percent) equalled
the proportion of chstetric hospital discharges for
this same group. Our study sought to determine
whether similar findings regarding the Medicaid
malpractice claims rate for obstetric patients can
be documented in Washington State.

We used data from the major obstetric mal-
practice insurer in Washington State to calculate
the percentage of all obstetric malpractice claims
attributable to Medicaid patients and to describe
and compare these claims with those filed on
behalf of non-Medicaid patients. We hypothe-
sized that Medicaid obstetric patients would be
either less or equally likely to file claims than
non-Medicaid obstetric patients. We also hy-
pothesized that Medicaid obstetric patients would
have difficulty gaining access to legal services,
which would result in a greater time lapse be-
tween the incident and the opening of the claim
file, and that they would have a disproportionately
large number of claims of greater severity com-
pared with non-Medicaid padents.

Methods

We reviewed all closed claims filed against phy-
sicians insured for obstetrics with the Wash-
ington State Physicians Insurance Exchange
and Association (WSPIEA) between January
1982 and June 1988. WSPIEA is a physician-
owned and -operated professional liability com-
pany sponsored by the Washington State Medical
Association. Tt began writing policies in January
1982 and quickly became the dominant malprac-
tice carrier in the state. In 1988 about 60 percent
of family and general practitioners and 68 percent
of obstetricians in Washington obtained their
coverage through this insurer.

In this study a claim is defined as either a suit
filed in a court of law or a nonjudicial claim. A
nonjudicial claim is an action taken by a patient or
her lawyer against a physician that was resolved by
the insurer and the involved parties outside the

legal system. A closed claim is one in which final
resoluton has been reached between the involved
parties either within or outside a court of law.
Computerized claims file data include (1) a yes or
no Medicaid designation for the patient involved
in each malpractice action, (2) a short description
of the alleged negligence and medical outcome,
(3) a designation of whether a formal suit was
filed, (4) the date the incident occurred, (5) the
date the claim was filed, (€) whether the claim was
open or closed, (7) the disposition of the claim
when closed, (8) the legal expenses paid, (9) the
indemnity paid, (10) the city or town of the phy-
sician named in the claim, and (11) the specialty
of the physician named in the claim.

Using the 60-letter description of the claim, we
identified all obstetric claims for the physicians
included in the study. Obstetric claims were de-
fined as those relating to the care of the pregnant
woman in the prenatal, intrapartum, and postpar-
tum period or to the care of the fetus or neonate,
These claims were divided into five categories of
alleged negligence and four categories of medical
outcome. The categories of alleged negligence
included (1} failure to diagnose or treat a maternal
condition, (2) failure to diagnose or treat a fetal con-
dition, (3) negligence during labor and delivery,
(4) complication of a maternal procedure, and
(5) miscellaneous. The categories of medical out-
come were {1) fetal injury, (2) fetal death, (3) ma-
ternal injury, and (4) maternal death. We also cat-
egorized the timing of the alleged negligence into
the prenatal, intrapartum, or postpartum periods.

There were numerous descriptors used by the
insurer for the disposition of the closed claims,
which we collapsed into three categories:
dropped, settled, and court cases. The dropped
claim category included those claims in which the
patient or her lawyer dropped the claim and those
in which a suit was filed but papers never served
on the physician. The settled claim category in-
cluded all claims that were setided by arbitradon,
summary judgment, or other means prior to a
trial. These claims could be settled in favor of
either the defense or the plaintiff. The court case
category included any claim that went to trial.

To examine the question of whether Medicaid
abstetric patients have lesser access to legal serv-
ices, we used the date of the incident and date that
the claim was filed to determine the time lapse in
months between the two. From the city or town
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identifier, we categorized physicians as either
urban or rural. Urban physicians were those prac-
ticing in counties designated as Metropolitan
Statistical Areas by the Office of Management
and Budget.® Rural physicians were those practic-
ing in all other counties. Using this definition,
11 Washington State counties were considered
urban, 28 rural. Physicians were differentiated
into two specialty groups as recorded by the
insurer — obstetrician-gynecologists or family
physician-general practitioners,

Several of the claims involved more than 1 phy-
sician. In these claims we added the legal expenses
and indemnity paid for all of the physicians and
attributed the total for each to the physician who
had been given primary responsibility for the
claim by the insurer. The geographic identifier
and specialty used were those of the physician
with primary responsibility for the claim.

We used simple arithmetic calculations to de-
termine the percentage of all claims attributable
to Medicaid patients. We also compared the char-
acteristics of claims filed by Medicaid patients
with those of non-Medicaid patients. Because
of the small sample size, no statistical testing is
reported.

Results
Sixty-two obstetric claims were filed during the

study period and closed by August 1991. Of these
62 claims, 7 (11 percent) were filed by Medicaid
patients, and 55 (89 percent) were filed by non-
Medicaid patients. On average, Medicaid claims
were filed nearly 3 months later than non-Medic-
aid claims (Table 1). One-half of the Medicaid
claims were based on alleged negligence in the
prenatal period. The majority of non-Medicaid
claims were based on events that took place in the
intrapartum period. Failure to diagnose or treat a
fetal condition was the most commonly reported
negligence alleged by both Medicaid and non-
Medicaid groups. As expected, fetal injury and
fetal death were the most common outcomes in
these claims. The disposition of claims also fol-
lowed a similar pattern in the two groups (Table
2). Most claims were settled before the case went
to court, and a substantial minority of claims were
dropped.

Of most interest were the costs of these claims.
Table 2 shows that the mean cost was at least three
times greater for the Medicaid claims than the

Table 1. Characteristics of Medicald and Noa-Medicald Obstetric
Claime,

Medicaid Non-Medicaid

Characteristics n=7" (n=355)*
Months between incident and 15.3 12.6
claim file opening (mean)
Timing of incident {%)
Prenatal 30 27
Intrapartum 33 60
Postpartum 17 13
Alleged negligence (%)
Fail to diagnose or treat 20 14
maternal condition
Fail to diagnose or reat 60 36
fetal condition
Negligent labor and delivery 0 18
Complicated mateenal 0 14
procedure
Miscellaneous 20 18
Who was injured (%)
Fetal injury 86 51
Fetal or neonatal death 14 32
Maternal injury 0 15
Maternal death 0 2

*Actual n varies based on missing values,

non-Medicaid claims. Figure 1 displays the distri-
bution of indemnity payments. Although roughly
equal proportions of each group’s claims resulted
in no payment, higher payments were made to
Medicaid claimants. Two of the 7 Medicaid settle-
ments were for more than $500,000, whereas only
4 of the 55 non-Medicaid settlements were at that
level.

Discussion

Previous work has shown that obstetric malprac-
tice claims in Washington State are infrequent
events, which is clearly evident in the number of
claims available for study in this report.® As such,
our findings must be considered exploratory
rather than conclusive. Despite these small num-
bers, our results reinforce the findings of others

Table 2, Disposition and Costs of Medicaid and Noa-Medicaid

Obstetric Claims.
Medicaid  Non-Medicaid
(n = 7) (n =5 5)
Disposition (%)*
Dropped 29 29
Sertled 43 66
Court case 29 é
Costs {mean §)
Indemnity plus expenses $406,984 §133,743
Indemnity only $351,280 $107,748

“May not add up to 100% due to rounding error.
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Figure 1. Distribution of Medicaid and non-Medicaid
indemnity payments.

who have examined malpractice claims rates of
Medicaid patients. Of those patients initiating an
obstetric malpractice claim during our study pe-
riod, only 11 percent were attributed to Medicaid
patients. Yet between 1982 and 1988 approxi-
mately 19 percent of all births were to Medicaid
patients in Washington State (personal communi-
cation, Dan Conlon, Washington State Depart-
ment of Social and Health Services, 17 July 1991).
Medicaid patients appear no more likely to file
obstetric malpractice claims than non-Medicaid
patients, a finding similar to Mussman and
colleagues’ findings in Maryland.”

To compare most accurately the Medicaid ob-
sterric claims rate for the private practidoners
insured by WSPIEA with the rate of Medicaid
births statewide, we must adjust for the lower
percentage of Medicaid obstetric patients cared
for by private practidoners. A 1989 survey of
Washington’s obstewic providers found that pri-
vate physicians cared for 8 percent fewer Medic-
aid patients than physicians overall (unpublished
data, Obstetrical Access Project, University of
Washington). If these figures are applied to the
percentage of Medicaid patents giving birth in
Washington State between 1982 and 1988, pri-
vate physicians’ practices would have cared for
approximately 17.5 percent of the Medicaid pa-
tients. This adjusted figure still supports the finding
that Medicaid patients are less or equally likely to
file malpractice claims than other patients.

The most striking finding of this work is the
higher settlements made on behalf of Medicaid

patients. Payment for claims is the only quantita-
tive proxy for severity of outcome available from
our data. One-third of the indemnity payments
exceeding $500,000 were made to Medicaid pa-
tients, even though only 11 percent of the claims
were filed by this group. This finding suggests
that Medicaid patients file claimns for more severe
obstetric injuries than do non-Medicaid patients.

'The low rate of obstetric claims for Medicaid
patients coupled with the large settlements sug-
gest that Medicaid patients may have less accessto
legal services than non-Medicaid patients. Al-
though the Medicaid patients in our sample did
not wait much longer to file their claims than
other patients, some may have been unable to find
any legal representation for their less severe
injuries. Clearly, additional data sets with larger
numbers of claims must be used to validate this
hypothesis.

This study should serve to reassure obstetric
providers that the equal or lower rate with which
Medicaid patients overall file malpractice claims
also applies to Medicaid obstetric patients. Al-
though our small numbers preclude us from
drawing definitive conclusions, this work suggests
that the claims filed by Medicaid patients may be
of greater severity, leading to higher and thus
more memorable settiements. These rare but dra-
matic settlements could influence the beliefs of
physicians about the likelihood of Medicaid pa-
tients to sue. Yet these and other data imply that
privately insured patients may be more likely to
file malpractice claims than their medically indi-
gent counterparts. Further work exploring the
characteristics of Medicaid and non-Medicaid ob-
stetric claims is necessary to verify the finding that
claims filed by Medicaid patients may be of
greater severity than those filed by non-Medicaid
patients.

We are indebted to Jeanne Hansen and Martha Reeves for
their assistanee in preparing the manuscript.
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