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Against Our Instincts: Decriminalization of
Buprenorphine
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The rate of overdose deaths has increased dramatically over the past 2 decades. Recently, efforts have been
made to expand access to medications for opioid use disorder, such as buprenorphine, by removing X-
waiver training requirements. However, relieving such barriers has also raised concern about increasing
diversion rates for buprenorphine use, defined as the use of buprenorphine for some purpose or by some-
one other than it was originally intended. Historically, diversion has been addressed through the criminal-
ization of buprenorphine possession without a prescription. We argue that while buprenorphine diversion
is not to be condoned, the benefits of such actions greatly outweigh the harms. Thus, criminalization of
diverted buprenorphine represents a dangerous and wasteful response that threatens the progress made
through expanded access to this lifesaving medication. ( J Am Board Fam Med 2022;35:394–397.)
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Background
In June of 2021, Vermont and Rhode Island moved
to become the first 2 states to decriminalize posses-
sion of buprenorphine, a partial opioid agonist used
in the treatment of opioid use disorder (OUD), with-
out a prescription from a provider. Buprenorphine, a
partial opioid agonist used to reduce opioid craving
and withdrawal symptoms, was originally approved
for outpatient treatment of OUD with the federal
Drug Addiction Treatment Act of 2000 (“DATA
2000”), which included a required 8-hour training
course granting an “X-waiver” to prescribe bupre-
norphine. While initially intended to expand treat-
ment for OUD to the outpatient setting, the
X-waiver requirement eventually created significant
barriers to accessing life-saving medications as the
need for treatment dramatically increased during the
overdose crisis.

In Vermont, Gov. Phil Scott signed a 2-year bill
that allowed possession of a 2-week supply of
buprenorphine without a prescription, while in
Rhode Island, Gov. Daniel McKee signed a bill to
exempt buprenorphine from the list of controlled
substances that result in criminal penalties. Federally,
the Department of Health and Human Services
(HHS) recently moved to expand access to buprenor-
phine by removing training requirements for the X-
waiver that typically governs its prescription in the
outpatient setting. These progressive policy changes
come against a harrowing estimation of over 93,000
deaths related to drug overdose in 2020.1 This sharp
increase in overdose mortality came during the
height of the COVID-19 pandemic, which has cre-
ated added barriers to accessing medical care for indi-
viduals with OUD.

Studies have consistently demonstrated the life-
saving effects of buprenorphine for individuals with
OUD, with 1 meta-analysis demonstrating a two-
thirds reduction in all-cause mortality for patients
currently taking the medication.2 Despite these sta-
tistics, buprenorphine has been the center of contro-
versy between public health, medical, and criminal
justice officials throughout the ongoing overdose cri-
sis. Before removal of training requirements, many
have long avoided obtaining an X-waiver to prescribe
buprenorphine, often citing a lack of belief in agonist
therapy, a shortage of time for new patients, or insuf-
ficient compensation for such visits.3
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While many believe that decriminalizing bupre-
norphine and loosening regulations for its prescrip-
tion will improve access to care, others worry about
potentially harmful consequences of increased avail-
ability of these medications. In a statement responding
to the actions of the HHS, a coalition of addiction
psychiatrists and osteopathic physicians from multiple
professional societies expressed worries that eliminat-
ing training requirements to prescribe buprenorphine
would increase the risk of incorrect prescribing prac-
tices and in turn increase buprenorphine diversion—
the use of buprenorphine for purposes or by individuals
other than was originally intended.4 Although this
concern has some merit, we believe that the criminal-
ization of buprenorphine diversion leads to stigmati-
zation of this essential medication is more harmful
than buprenorphine diversion itself.

Is Buprenorphine Diversion Always Harmful?
At the outset, we want to acknowledge that even
though it is hard to get high on buprenorphine, stud-
ies consistently demonstrate that some buprenor-
phine is diverted for recreational purposes.5 We also
want to make clear that we appreciate the potential
harms of recreational drug use and have grave reser-
vations about buying and selling drugs “on the
street.” Apart from the inherent risks of illegally pro-
cured drugs, unlike other opioids, buprenorphine
rarely has life-threatening consequences when used
alone. This is in part due to partial agonist properties
of buprenorphine that create a ceiling effect limiting
its agonistic effects at high doses.6 Furthermore,
buprenorphine is most commonly co-formulated
with naloxone, which deters intranasal and injection
use by exerting antagonistic effects only when admin-
istered parenterally.

Estimation of the true rate of overdoses attribut-
able to buprenorphine is difficult given inconsisten-
cies and limitations in collection and reporting data
on a national level. However, geographically lim-
ited case studies indicate that buprenorphine is
detected in a few fatal overdoses and almost invaria-
bly combined with other substances. The 2021
Tennessee Buprenorphine Report indicated that
less than 5% of overdose deaths were attributable
to buprenorphine.7 Similarly, a study in New York
City found that of 98 overdose deaths, only 2 had
buprenorphine in the postmortem report. 8

It is also important to acknowledge that most who
use buprenorphine without a prescription are often

not using it to get high. In a meta-analysis of 17 stud-
ies of buprenorphine diversion, only 2 studies indi-
cated that abuse (using to get high) was more
common than use for therapeutic reasons, such as pre-
venting withdrawal symptoms or reducing the use of
other opioids.9 In this study, 1 commonly cited reason
for using diverted buprenorphine therapeutically is
the inability to access medically directed buprenor-
phine therapy.9 Barriers to accessing buprenorphine
extend across socioeconomic, bureaucratic, and stig-
matizing lines and include unemployment, insurance
status, buprenorphine waiting lists, and most impor-
tantly, knowledge and physical access to providers
who can and want to prescribe buprenorphine.10

Studies demonstrate that nearly half of surveyed indi-
viduals are motivated to initiate buprenorphine treat-
ment, with more than 75% indicating interest in
treatment if it were offered at low-threshold, easily ac-
cessible locations.11 Combatting the rising opioid
overdose deaths requires allocating limited resources
toward low-threshold licit buprenorphine access to
reduce the need for diversion.

Given the low risk of misuse and overdose as well
as the therapeutic benefits of buprenorphine, diver-
sion may act as a stand-in until it is possible to access
medically directed buprenorphine therapy. One
recent study demonstrated that increased use of non-
prescribed buprenorphine—even when used less
than once a week—conferred a relative reduction in
risk of unintentional overdose in a multivariate analy-
sis.12 In addition, use of diverted buprenorphine may
promote linkage to the health care system, demon-
strated by associations between prior use of nonpre-
scribed buprenorphine and willingness to engage in
medically-directed treatment.13

Is Buprenorphine Criminalization Helpful?
Given the well-documented harms of criminalization
and inadequacy of a carceral approach in stemming
overdose deaths, we believe that devoting significant
resources to preventing diversion represents an
unwise allocation of resources. Maine created the
Diversion Alert Program (DAP), a database of indi-
viduals arrested on charges related to possession or
sale of controlled substances, to stop “prescription
drug abuse” by leveraging health care providers’ abil-
ity to terminate treatment to prevent illegal “sale” of
prescribed drugs.14 Following initiation of the DAP,
buprenorphine became the third most reported drug
implicated in arrests, potentially compromising these
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individuals’ ability to access this lifesaving medica-
tion. Meanwhile, overdose deaths continued to rise
in the state.

Maine’s story tracks with national trends—most
people arrested for buprenorphine diversion are ei-
ther arrested for possession without a prescription
or distribution with a prescription.14 Such arrests
can have life-threatening consequences in both the
short-term and long-term. Despite many efforts to
expand access to medications for OUD in institu-
tionalized settings, many incarcerated individuals
are unable to receive treatment. Over a 3-year pe-
riod in the Cumberland County Jail in New Jersey,
6 people committed suicide while in the throes of
opioid withdrawal because the jail would not pre-
scribe buprenorphine, even though some of those
who committed suicide had been prescribed bupre-
norphine before their arrests.15 In addition, transi-
tion out of correctional institutions is often marked
by an incredibly high rate of overdose deaths. Post-
release opioid-related overdose mortality is cur-
rently the leading cause of death for people leaving
jail or prisons, mainly due to a lack of medications
for OUD access after release, loss of respiratory tol-
erance to opiates, and social factors such as lack of
housing or employment. One Massachusetts-based
study found that when people who use drugs were
released from prison, they suffered a 30-fold
increased risk of overdose in the following year.16

In attempting to reduce the risks of harm from
misuse of diverted buprenorphine, criminalization
threatens the lives of the very individuals it purports
to save. While expansion of substance use disorder
treatment in carceral settings would stem the rise of
overdose deaths during and post-incarceration, all
by itself, it is not a comprehensive solution to the
issues related to buprenorphine criminalization.
Indeed, experience from Chittenden County in
Vermont demonstrates that decriminalization of
buprenorphine diversion as a part of a larger strat-
egy to decrease overdose has the potential to save
lives. In 2017, the county opted not to prosecute
individuals for buprenorphine diversion, democra-
tized access to buprenorphine at the local syringe
exchange and emergency department, eliminated a
waitlist for buprenorphine and lobbied to ensure
comprehensive access to all medications for OUD
in state prisons. After these endeavors, Chittenden
County reported a 50% reduction in opioid-related
overdose fatalities while overdose deaths were ris-
ing across Vermont.17

Conclusions
Given the current landscape of the overdose crisis,
we must focus our efforts on dramatically expand-
ing access to lifesaving medications, such as bupre-
norphine. While we acknowledge that many
interventions (such as increasing access to harm
reduction services, increased physician-training in
addiction care, etc.) are needed to combat the over-
dose crisis, we believe that decriminalization of
diverted buprenorphine represents an essential pi-
ece of these efforts by removing personal and bu-
reaucratic barriers to this medication. In evaluating
the effects of buprenorphine diversion, evidence
suggests that buprenorphine holds a small risk of
overdose compared with other frequently pre-
scribed opioids; even infrequent use of nonpre-
scribed buprenorphine reduces the risk of overdose
death, and incarceration has extreme consequences
for those arrested under these laws. As we look to
the future of buprenorphine availability, we ought
not to allow our instincts to protect our patients
from buprenorphine diversion to interfere with
efforts to expand access to this life-saving
medication.

To see this article online, please go to: http://jabfm.org/content/
35/2/394.full.
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