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Background: This study describes medical malpractice claims from a large academic family medicine
department over 20 years. The intent of this investigation is to analyze trends within the department,
seeking to better understand how to improve the quality of patient care.

Study Design: The Office of Patient Relations and Clinical Risk (PRCR) at University of Michigan Health
maintains a centralized database of family medicine malpractice claims dating back to 1987. Records from
2000 to 2020 were requested from this database and received in a deidentified manner to protect patient
confidentiality, and as such this study was exempt from IRB review. A total of 55 claims occurred during
this time period. These claims were then analyzed in both qualitative and quantitative terms.

Results: Of the 55 claims, 87.3% involved adult patients; 76.5% of the claims occurred in the out-
patient setting; 98.1% of the claims involved attending physicians and 26.9% involved resident physi-
cians; 54.5% of the claims were closed without payment and 43.6% of the claims were settled. The
average settled claim amount was $742,110.50 which dropped to $160,838.59 after excluding
obstetric claims. In addition, 61.8% of the claims were related to diagnosis related allegations and
16.4% of the claims involved treatment related allegations. Primarily involving allegations of missed
or delayed diagnoses of cancer, 29.1% of the claims were cancer related. While 79.2% of settled
claims did not meet standard of care, 83.3% of the claims closed without payment did meet standard

of care.

Conclusions: Most claims involved adult patients, occurred in the outpatient setting, and involved
diagnosis related allegations. Although representing a minority of the claims, obstetric claims made
up most of the total settlement amount. Missed or delayed diagnoses of cancer were a common cause
for claims, reinforcing the important role that primary care physicians have in supervising and
administering preventative health care to patients. This study also emphasizes the value of peer
review committees to help inform medical-legal consultants as evidenced by the high correlation
between standard of care determination and final claims outcomes. (J Am Board Fam Med

2022;35:380-386.)
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Introduction/Background
It is a widely held belief that most physicians are at
risk of being sued and of eventual payment of a
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claim' and that patients, or families of patients, file
malpractice claims for monetary purposes.” The
research provided below, however, demonstrates
that these beliefs may be based on misconceptions.
While monetary compensation, or indemnity, for
malpractice claims has increased over the past 20
years, the actual number of malpractice claims has
declined.’ Further, of nearly 41,000 physicians
across multiple specialties represented by a single
large professional liability insurer from 1991 to
2005, only 7.4% faced a malpractice claim per year,
and only 1.6% had a claim leading to a payment.
Family medicine physicians comprised 12.2% of
the total number of physicians and faced an annual
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malpractice claim risk of 5.2%." Despite these reas-
suring findings, the fear of being sued remains and
the consequence of facing a malpractice suit can
damage a physician’s reputation and self-image
even if the suit outcome is in favor of the physician.
Over one third of physicians involved in a malprac-
tice claim have considered leaving medicine or early
retirement.’

Within the state of Michigan, a claim must con-
tain allegations of professional negligence involving
licensed health care practitioners and facilities. To
prevail, the plaintiff must prove the elements of
duty, breach of duty, causation, and damages. The
process begins with a notice of intent (NOI). This
is a written notification to the medical facility and/
or medical professional(s) that includes a factual ba-
sis for the claim, all named parties, the applicable
standard of care (SOC) alleged by the claimant and
the way this was breached, the prescribed corrective
action that would have met the SOC, and a direct
statement correlating the breach of the SOC with
the injury. A medical malpractice claim can then be
filed no fewer than 182 days after the medical facil-
ity and/or medical professional has received the
NOIL® This process allows for a 6-month “cooling
off” period in which both parties can establish the
facts of the claim and attempt to seek resolution of
the claim. Through medical malpractice reform laws
passed in the early 1990s, the state of Michigan has a
cap for noneconomic damages. There is no cap for
economic damages.

Predictably, malpractice claims are dispropor-
tionately represented by procedural or surgical spe-
cialties. The highest risk claims involve surgeries,
heart-related procedures, and obstetric care. Both
morbidity and mortality spur patient claims. Across
all specialties, 1 of every 3 claims made between
1985 and 2008 was associated with a patient death.”*
Between 1991 and 2005, neurosurgery and cardio-
thoracic surgery each made up 19% of claims while
family medicine reported 5% of claims.! Family
medicine reported a decreasing number of claims
between 1992 and 2014 as compared with obstetrics
and gynecology, general surgery, internal medicine,
and orthopedics.’

Despite this, family medicine still faces a signifi-
cant number of malpractice claims given the
breadth of care provided including cardiovascular
and obstetric care. One study of family medicine
physicians found that while only approximately 2%
of 27,000 claims between 1985 and 2008 were

related to obstetric care, nearly half of these cases
ended with (often high value) indemnity payouts.
The majority of cases related to death and dying
including cancer, heart disease/surgery, or major
trauma have higher indemnity payouts.*

When researchers seek to understand the rea-
sons for these mistakes that lead to malpractice
claims, they find several notable explanations.
Diagnostic errors are the primary culprits of mal-
practice claims,*” often resulting from: (1) miscom-
munication or lack of communication between
medical professionals, (2) inadequate history™®®, or
(3) a delay in diagnosis.” Aaronson and colleagues'’
examined more than 2,000 primary care claims and
found that a delay in screening or testing was the
primary reason for claims. Malpractice claims also
often involve deficits in medical knowledge or tech-
nical skills. An analysis of provider self-reports of
doctor-patient visits found physicians “acknowledge. . .
medical errors arising from shortfalls in clinical knowl-
edge and skills.”"!

There are also psycho-social explanations for
these claims which need to be understood and
absorbed by medical (educational) instituti-
ons.”'27!% Patients have reported negative int-
eractions with their providers as the root cause
of a claim, citing lack of physician transparency or
intentionally feeling misled by their physicians.” In
addition, patients have identified the need for empa-
thy'* and honesty (including the admittance of
wrong-doing)” in the physician—patient interaction.
Finally, emotional intelligence has been found to
play a role in whether a claim will more likely be
made.'>"* Levinson and colleagues'? studied record-
ings of doctor—padent interactions and found that
there was a difference in communication styles of pri-
mary care doctors who have faced malpractice claims
and those who have not. Physicians who made
greater attempts to connect with their patients with
humor, digestible information, and more time during
office visits had lower claims.

By better understanding where the malpractice
risks lie in family medicine, physicians can more
effectively improve the health outcomes of family
medicine patients and create a more positive work
environment in which the fear of malpractice suit is
reduced.'® Boothman and his colleagues’ con-
clude, from their examination of the University
of Michigan Health Department of Surgery claims
study, that it may be more important to understand
what “pushed” a patient or family to file a

doi: 10.3122/jabfm.2022.02.210260

Family Medicine Malpractice Claims Study 381

"1ybLAdoo Ag paloalold 1sanb Ag Gzoz Aen 9 uo /Bio"wygel mmm//:dny wol) papeojumoq "Z2z0z |1dy ¥ Uo 0920TZ 20°2202 Wigel/zzTe 0T Se paysignd 1si :pa|N wed pleog Wy


http://www.jabfm.org/

malpractice claim—what events led up to an individ-
ual and/or group contacting a lawyer—than simply
to know the basis of the claim.

"This has become part of what is known as the
Michigan Model, which began in 2001 when
University of Michigan Health launched a com-
prehensive claims management program. The
goals of this program were threefold: (1) to com-
pensate fairly and quickly when medical errors
occur, (2) to vigorously defend medically reasona-
ble care, and (3) to learn from patients’ experien-
ces and improve the quality and safety of patient
care. The process begins at the time of the unin-
tended medical outcome. Open communication
and full disclosure with the patient and/or patient
representative is encouraged. Peer review by
the relevant medical specialties is undertaken.
Following this peer review process, an offer to
meet with the patient, patient representative and/
or patient’s legal counsel is extended irrespective
of the SOC determination. This allows the patient
to receive a full explanation of the unintended
medical outcome. When an error has occurred,
this is acknowledged, an apology is extended, and
efforts shift toward seeking a mutually agreeable
resolution which may or may not include a mone-
tary settlement. Taking a claim to court is viewed
as a last resort in the event of medical error,
although if the patient continues to pursue a suit
involving medically reasonable care, a legal team is
assembled to vigorously defend the involved medi-
cal parties.

As a result of this model, malpractice claims,
expenses, settlements, and time to handle a claim
have decreased at University of Michigan Health.”
Annual claims went from 122 to 61 between 2000
and 2006. The total time to resolve a claim went
from 20.3 to 8 months between 2001 and 2007.
Total insurance reserves decreased by over two
thirds. A similar correlation between early settle-
ment offers and decreased payouts was also noted
in a series of empirical studies by Black, Hyman,
and Silver."” Most importantly, the Michigan
Model seeks to learn from medical errors and
patient experiences and identify and enact changes
in the systems and processes of the health system to
minimize the risk of harm to future patients. In
2016, the Agency for Healthcare Research and
Quality (AHRQ) introduced a free resource known
as the CANDOR Toolkit which is in part based on
the Michigan Model and seeks to disseminate this

unique approach more widely to unintended medi-
cal outcomes.

Published literature to date reflects only aggre-
gate data on family medicine claims. In this artcle,
the authors review the specific claims experiences of
an academic family medicine department. Research
on malpractice claims may be an effective way to
improve patient care quality and create a more posi-
tive work environment for physicians.

Methods
The Office of Patient Relations and Clinical Risk
(PRCR) at University of Michigan Health main-
tains confidential malpractice claims records for the
various medical departments across University of
Michigan Health. Within the department of family
medicine, the Office of PRCR tracks malpractice
claims dating back to 1987. For every claim that has
been filed, the Office of PRCR collects information
pertinent to the claim, including date of claim, set-
tlement status, peer review impressions of each
claim, and the general events and circumstances
that led to the claim. For the purposes of this study,
the authors chose to focus on cases over the past 20
years. The University of Michigan Medical School
Institutional Review Board (IRB) determined this
study, which utilized deidentified patient data, to be
exempt by the IRB (study ID# HUM00183229).
With the assistance of the Office of PRCR, a
spreadsheet was prepared on 9/12/2020 detailing all
claims with an incident date between 1/1/2000 and
9/12/2020. A total of 55 claims were filed within
this time frame. Each case included the following
variables: incident date, close date, status of claim
(open, closed, settled or dismissed), settlement
amount, primary or secondary malpractice allega-
tion group, peer review determinadon (SOC met
or not met), and a deidentified case description of
each claim. There was some variability with respect
to completeness of these deidentified case descrip-
tions likely related to changes in the database over
time and the need to remove patient identifying
information.

Results

Of the 55 cases included in this analysis, 31 (56.4%)
occurred between 2000 to 2009, while 24 (43.6%)
occurred between 2010 to 2019. A variety of health
care professionals were involved in the claims,
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including 51 (98.1%) with attending physicians, 14
(26.9%) with resident physicians, 9 (17.3%) with
advanced practice providers (APPs), 6 with (11.5%)
registered nurses, 1 with (1.9%) social workers, 1
(1.9%) with physical therapists, and 1 (1.9%) with
medical assistants. Three of the 55 claims did not
specify the type(s) of involved provider(s) and thus
were excluded from these calculations.

It is worth noting that while individual clinicians
may be named in a claim against University of
Michigan Health, the hospital is self-insured and
thus if a claim is settled it is settled against the
Regents of the University of Michigan rather than
individual clinicians. The Board of Regents is made
up of 8 constitutional officers of the state of
Michigan who are elected biennially by state-wide
elections and collectively govern the University of
Michigan. As the hospital is self-insured, malpractice
insurance limits are not applicable for University of
Michigan Health physicians.

Thirty-nine (76.5%) of the claims occurred in
the outpatient setting and 12 (23.5%) in the inpa-
tient setting. The location of care for 4 of the
claims could not be determined with the provided
information, and thus were excluded from these
calculations. Forty-eight (87.3%) of the claims
involved adults, 6 (10.9%) involved fetuses or neo-
nates, and 1 (1.8%) involved infants or children.
Nine (16.4%) of the claims involved obstetric care.
Of the 55 claims, 30 (54.5%) were closed without
payment, 24 (43.6%) were settled, 1 (1.8%) was dis-
missed, and 0 are currently open. Of claims with
resident physician involvement, 7 (50.0%) settled
and 6 (42.9%) closed without payment. One claim
with resident involvement was dismissed. Of claims
without resident physician involvement, 17 (44.7%)
settled and 21 (55.3%) closed without payment.

The total settlement amount of these 55 cases
was $17,810,651.96. While only 9 (16.4%) of the
claims involved obstetric care, they represented a
disproportionately higher amount of the total mone-
tary settlements ($14,593,880.15 or 81.9%). The av-
erage settled claim was $742,110.50 (range $3750.00
to $9,200,000.00). Excluding obstetric settled claims,
the average settled claim was $160,838.59 (range
$3750.00 to $500,000.00).

The claims were categorized by primary mal-
practice allegation group. Consistent with prior
studies, 34 (61.8%) of the claims involved diagnosis
related allegations (delay in diagnosis or failure to
diagnose) (see Table 1). Nine (16.4%) claims were

Table 1. Primary Malpractice Allegation Group in All
Claims

Percent

Allegation type Frequency (%)
Delay in diagnosis 18 32.7
Failure to diagnose 16 29.1
Delay in treatment 5 9.1
Failure to treat 4 7.3
Failure to monitor 3 5.5
Failure to perform procedure 3 5.5
Delay in treatment of identified fetal

distress 1 1.8
Improper management 1 1.8
Wrong body part 1 1.8
Wrong medication administered 1 1.8
Wrong medication ordered 1 1.8
Wrong procedure or treatment 1 1.8

treatment related (delay in treatment or failure to
treat), 3 (5.5%) were categorized as failure to monitor,
and 3 (5.5%) as failure to perform a procedure. Delay
in treatment of identified fetal distress, improper man-
agement, wrong body part, wrong medication admin-
istered, and wrong medicaton ordered comprised the
remaining 5 cases. By comparison, in Medscape’s
Malpractice Report from 2019, family physicians
reported failure to diagnose or delayed diagnosis as
42% of claims, poor outcome/disease progression as
22%, failure to treat/delayed treatment as 19% and
wrongful death as 18%.'®

Sixteen (29.1%) of the claims were cancer related,
primarily involving allegations related to missed or
delayed diagnoses of cancer. Analyses of primary care
claims outside of University of Michigan Health
have also shown missed or delayed diagnoses of can-
cer to be a common cause for malpractice claims
within primary care.*

Of the 30 cases that were closed without pay-
ment, 25 (83.3%) met SOC and 5 (16.7%) did not
meet SOC. Of the 24 settled cases, 5 (20.8%) met
SOC and 19 (79.2%) did not meet SOC. Of claims
with resident involvement, 8 (57.1%) met SOC and
6 (42.9%) did not meet SOC. Of claims without
resident involvement, 20 (52.6%) met SOC and 18
(47.4%) did not meet SOC.

Discussion
This study of malpractice claims across a 20-year
time span in the Department of Family Medicine at
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University of Michigan Health revealed a rate of
2.75 claims per year, with greater than 50% chance
of a claim being dismissed or closed without pay-
ment. These findings may provide comfort to a
physician fearful of a claim, as these 55 claims are
the cumulative sum of claims over 20 years across a
department which currently includes more than 90
attending physicians, nearly 40 resident physicians,
and many APPs. Clinical volume statistics for the
department were available dating back to 2015 and
over this time frame there was an average of
137,289 office visits per year. This is likely a modest
underestimate of yearly office visits as phone visits
were not included in these numbers. During this
same time frame, there was a yearly average of
1,247 adult inpatient admissions, 355 obstetric
deliveries, 55 C-sections, 563 newborn admissions,
and 500 obstetric triage visits.

Nonetheless, claims do occur, and it is prudent
to analyze these claims to better inform efforts to
improve the quality of care for our patients. This
study is important as it represents the first publica-
tion of malpractice claims data by an academic fam-
ily medicine center.

When considering the patient population, most
of the claims involved adult patients and occurred
in an outpatient setting. This is consistent with cur-
rent family medicine practice patterns. In addition,
in accordance with previously reported literature,
much of the risk from a monetary standpoint was
related to obstetric care. This is important to recog-
nize and address openly with medical students and
residents as fear of malpractice claims may nega-
tively affect a physician’s decision to incorporate
obstetric care into their family medicine practice.
Awareness of this risk also highlights the impor-
tance of continued education and peer review of
obstetric care. Within the University of Michigan
Health Department of Family Medicine efforts to
acknowledge and manage this risk have included resi-
dent physician lectures on obstetric risk manage-
ment, department wide quality conferences, use of
standardized electronic note templates and checklists,
obstetric chart reviews at the resident clinic sites and
utilization of best practice advisories.

As we consider claim content, most claims
involved diagnostic concerns followed by treatment
concerns. Missed or delayed diagnosis of cancer
was a common cause of claims. A delayed diagnosis
of cancer may be attributable to any number of
causes, but it speaks to the importance of

attentiveness to age-appropriate cancer screening
and the potential for prompts or best practice advi-
sories within the electronic medical record to help
remind physicians when these services are due. It is
also an important reminder to clearly document
when and why patients decline routine preventative
testing.

This study confirms the value of peer review
committees in the risk management process. We
found a high correlation between peer review desig-
nation of “SOC not met” and decision to settle a
case as well as peer review designation of “SOC
met” and decision to close a case without payment.
By establishing a detailed factual understanding of
the events leading up to an unintended medical out-
come, a thorough and impartial review of the case
can be made. This analysis can help differentate
between cases where medical error occurred and
cases where a complication occurred despite rea-
sonable medical care, thus fairly and expeditiously
providing compensation to patients and families
when medical errors have occurred, while vigo-
rously defending medically appropriate care.

The University of Michigan Health Family
Medicine peer review committee is comprised of 11
members and meets monthly to review cases.
Committee composition includes permanent mem-
bers (department and inpatient service chiefs, asso-
ciate chair of clinical programs, and faculty chair of
resident peer review committee) and rotating mem-
bers (3-year position including 1 outpatient clinic
medical director representative and 3 at-large fac-
ulty members). Cases come to the committee
through self or colleague referrals, resident peer
review, referrals from other departments and the
Office of PRCR. The committee votes on whether
the SOC was met for each case. Input from the
involved faculty is sought if the standard of care was
not met. Involved faculty members are notified af-
ter cases have been reviewed to provide overall
impressions of the care provided and educational
resources if applicable. For cases not meeting the
SOC, a provider self-acknowledged action plan is
implemented for many of the cases. It is common
that the involved physicians have already engaged
in self-reflection and noted possible areas for
improvement before receiving the final committee
feedback. Other possible outcomes include formal
or informal improvement plans, addition of an edu-
cational letter to the involved faculty member’s per-
manent record, recommendation to review the case
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at the resident peer review committee or referral to
other involved specialties or care providers for
review. Cases may also be referred to a departmen-
tal quality improvement committee to look for sys-
tems or processing issues that may have contributed
to the case.

At a hospital level, malpractice claims from all spe-
cialties including family medicine are reviewed by
the Clinical Care Review Committee. This is a ro-
bust committee comprised of faculty physicians from
a variety of specialties, along with nursing, esident
physician, and APP representatives. Several of the
physicians on the committee are primary care physi-
cians. A detailed factual summary of each case is pro-
vided in advance of each monthly meeting, as are
both internal and external reviews from the relevant
specialties regarding the appropriateness of care. The
cases are presented by members of the Office of
PRCR department and the committee votes on each
case regarding whether SOC was met. These discus-
sions aid the Office of PRCR team as they work with
the involved parties to seek resolution of each claim.

The main limitation of this study is the lack of
identifying data and detailed care summaries for indi-
vidual claims. This limited our ability to characterize
cases beyond broad terms and is an area for future ex-
ploration. Additional characteristics of all pro-
viders could be determined to see if they impacted
the case outcomes (patient satisfaction scores,
practice location, years in practice, etc.). In addi-
tion, case specific information obtained through
identified patient data could allow for more
detailed comparisons of University of Michigan
Health to other institutions and nationwide
groupings of family physicians.

Future directions include consideration of the
relationship between increased patient access to
medical records and claims data. At University of
Michigan Health, patients began to be able to view
some of their visit notes electronically in August of
2012 when the electronic medical records transi-
tioned to an Epic based system which included a
patient portal. This access was expanded further in
2017, though sensitive notes and/or departments
remained inaccessible to patients through the elec-
tronic medical records. In March of 2021, this uni-
versal blocking of potentally sensitive information
was removed, thus further expanding a patient’s abil-
ity to access their medical records. It is unclear if this
increase in access by patients to their medical records
will impact malpractice risk.

It would also be of value to continue to explore
the relationship between resident physicians and
claims data. Interestingly, in this small sample size,
we found that while claims with resident involve-
ment were more likely to settle, they were also
more likely to meet SOC.

Another area of potential interest is the explo-
sion of virtual care over the past 2 years related
to the COVID-19 pandemic. Virtual care devel-
oped out of necessity and not necessarily as a
part of natural organic growth. This occurred
absent evidence on which types of medical condi-
tions or patient concerns can be managed effec-
tively in virtual models and without the establishment
of the SOC surrounding virtual care. It is unclear
what impact this evolving model of care will have
on complaints being filed or validated, and it
would be worthwhile to revisit this data in several
years’ time for pre- and postpandemic compari-
sons. In addition, it is unclear if virtual visits will
positively or negatively impact patient—physician
communication and how this will impact malprac-
tice risk.

In conclusion, our study is an important contri-
bution to family medicine claims data analyses.
These data add to the literature of other specialties
overall that highlights the importance of ongoing
thoughtful analysis of the quality and safety of care

that we provide to all our patients.

We thank the Office of Patient Relations and Clinical Risk
(PRCR) at University of Michigan Health for their contribu-
tions to this paper.

To see this article online, please go to: bttp://jabfm.org/content/
35/2/380.full.
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